CCH-ANNO, FSLR ¶56,157.22, Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Portfolio data service.--
Applicability of the Investment Advisers Act to Financial Planners, Pension Consultants, and Other Persons Who Provide Investment Advisory Services as a Component of Other Financial Services: Portfolio data service.--
A company offering a proposed service of consolidating basic data concerning a subscriber's portfolio in a personalized printout form on a monthly basis would be required to register as an investment adviser.--Field & Wannen (SEC 1971), '70-'71 CCH Dec. ¶78,056 .

NO-ACT, FSLR ¶78,056, BondGlobe, Inc. , (Feb. 06, 2001)
FSLR ¶78,056 ' BondGlobe, Inc. 
Securities and Exchange Commission, Division of Market Regulation. 
February 6, 2001 

(On SEC significant list of April 20, 2001.) WSB File No. 0212200107. Correspondence in full text.

Exchange Act--Broker-Dealers--Registration.--The SEC staff declined to offer no-action assurance if a company engaged in certain activities without registering as a broker-dealer under Exchange Act Section 15(b). The company received a fee for communicating customer orders as well as matching orders between its licensees. Through its Web site, the company conducted auctions and reverse auctions. The company's Web site also allowed customers to apply for brokerage accounts online and to register their existing brokerage accounts with the company. In addition, through the company's Web site, customers could check multiple brokerage accounts and enter as well as modify orders. The staff concluded that the performance of these services indicated that the company was a broker and should register with the SEC. The staff did not concur with the company's assertion that it would act as a neutral third party between registered broker-dealers and merely facilitate the flow of information between licensees about available inventory and customer orders. 

See FSLR ¶25,001, "Broker-Dealer Regulation" division, Volume 4.
[LETTER OF INQUIRY]
October 4, 2000
Division of Market Regulation
Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, D.C. 20549
Attn: Mr. Andrew Shipe
Re: BondGlobe, Inc.
Dear Mr. Shipe
On behalf of BondGlobe, Inc. ("BondGlobe"), we request that the Staff of the Division of Market Regulation advise us that it will not recommend any enforcement action to the Securities and Exchange Commission ("Commission") based upon BondGlobe's participation as a neutral third party in trading between registered broker-dealers.
BondGlobe's Role
BondGlobe will operate a Web site (http://www.BondGlobe.com) through which registered broker-dealers which license BondGlobe's service ("Licensees") will be able to trade between one another. BondGlobe is committed to be the neutral third party and will not be affiliated with any of its Licensees or other visitors to the site. BondGlobe will merely facilitate the flow of information between Licensees about available inventory and customer orders. BondGlobe will not act as a principal on any of these trades.
Licensees will provide to BondGlobe, for posting on BondGlobe's website, current information about their inventory. Licensees' customer will access BondGlobe database through the website of the Licensees.
When a Licensee's customer enters an order for a security displayed on BondGlobe's site, BondGlobe will communicate such order to all Licensees identified as trading affiliates of such Licensee after calculating and incorporating an additional markup into the customer price based upon Licensee's brokerage fee and BondGlobe's fee for communicating such order.
After the match is found, BondGlobe would inform Licensee of the details of the order and identity of the counterparty and Licensee would then initiate clearance and settlement of trade directly with the counterparty.
BondGlobe Would Not Be A Broker
BondGlobe would not be a broker within the meaning of Section 3(a)(4) of the Exchange Act, and therefore would not be required to register pursuant to Section 15 of that Act because it would not be "engaged in the business of effecting transactions in securities for the account of others." "To qualify as a broker, the activities of the alleged broker must be characterized by a certain regularity of participation in securities transactions at key points in the chain of distribution." SEC v. Zubkis, No. 97 Civ. 8086, 2000 WL 218393, (S.D.N.Y. Feb. 23, 2000); accord SEC v. Hansen, No. 83 Civ., 3692, 1984 WL 2413 (S.D.N.Y. Apr. 6, 1984), Massachusetts Financial Services, Inc. v. Securities Investor Protection Corp., 411 F.Supp. 411, 415 (D. Mass. 1976), aff'd 545 F.2d 754 (1st Cir. 1976), cert. denied 431 U.S. 904 (1977); MuniAuction, Inc., SEC No-Action Letter, 2000 WL 291007 (March 13, 2000). This test requires an analysis of the role the entity plays at each stage of securities transactions. Among the factors relevant to the determination of whether an entity is a broker are whether the entity: (1) receives transaction-based compensation, such as commissions or referral fees; (2) is involved in negotiations between the issuer and the investor; (3) makes valuations as to the merits of the investment or gives advice; and (4) is an active rather than passive finder of investors. Zubkis, 2000 WL 218393, at 9; Hansen, 1984 WL 2413, at 10; MuniAuction, Inc., SEC No-Action Letter, 2000 WL 291007 (March 13, 2000); Charles Schwab & Co., Inc., SEC No-Action Letter, 1996 WL 762999 (November 27, 1996); Angel Capital Electric Network, SEC No-Action Letter, 1996 WL 636094 (October 25, 1995). As the following discussion demonstrates, analysis of each of these factors and the role of BondGlobe at each stage of securities transactions confirms that it is not a broker.
Licensees of BondGlobe will not compensate BondGlobe for their customers' securities transactions on a commission or any other basis. Rather, BondGlobe's source of compensation will be a communication fee based upon a predetermined schedule. BondGlobe will have no involvement in Licensees investment decisions or in any of the interactions between Licensees and their customers.
BondGlobe will not make valuations as to the merits of any investment or provide investment advice. BondGlobe will merely maintain and update the BondGlobe site, allowing its Licensees to provide any necessary information.
Finally, BondGlobe will not be actively involved in finding investors. As discussed above, BondGlobe.com is an application service pro vider to its Licensees, registered brokers-dealers, providing a medium to communicate and inform their customers of bond offerings.
Because BondGlobe will not act as a registered broker-dealer or an investment advisor, nor is BondGlobe affiliated in any way with any registered broker-dealers, we therefore respectfully request that the staff advise us that it will not recommend any enforcement action to the Commission if BondGlobe operates BondGlobe.com, without registering as a broker or dealer under Section 15(b) of the Securities Exchange Act of 1934.
We respectfully request a response as soon as practicable. If you have any questions or concerns relating to this request, please contact me at (212) 344-4200.
Very truly yours,
Joel H. Moser
Moser & Moser LLP
63 Wall Street
New York, New York 10005.
[STAFF REPLY LETTER]
February 6, 2001
Joel H. Moser
Moser & Moser LLP
63 Wall Street
New York, New York 10005
Re: Denial of No-Action Request to BondGlobe
Dear Mr. Moser:
In your letter dated October 4, 2000 (a copy of which is enclosed), you requested assurance that the staff of the Division of Market Regulation would not recommend enforcement action to the Commission if BondGlobe, Inc. ("BondGlobe") engages in the activities outlined in your letter without registering as a broker-dealer under Section 15(b) of the Securities Exchange Act of 1934 ("Exchange Act").
We have reviewed the representations you have made in your letter and the information currently posted on the BondGlobe website, located at www.bondglobe.com. We are unable to offer you the assurance that the staff would not recommend enforcement action by the Commission under Section 15(a) of the Exchange Act if BondGlobe engages in the activities described in your letter without registering as a broker-dealer.
Section 15(a) of the Exchange Act makes it unlawful for a broker or dealer "to effect any transactions in, or to induce or attempt to induce the purchase or sale of, any security (other than an exempted security or commercial paper, bankers' acceptances, or commercial bills) unless such broker or dealer is registered" with the Commission. Section 3(a)(4) of the Exchange Act defines a "broker" as a person, other than a bank, that is "engaged in the business of effecting transactions in securities for the account of others."
A person effects transactions in securities if he or she participates in such transactions "at key points in the chain of distribution." 1 Such participation includes, among other activities, assisting an issuer to structure prospective securities transactions, helping an issuer to identify potential purchasers of securities, soliciting securities transactions, and participating in the order-taking or order-routing process (for example, by taking transaction orders from customers). Factors indicating that a person is "engaged in the business" include, among others: receiving transaction-related compensation; holding oneself out as a broker, as executing trades, or as assisting in settling securities transactions; and participating in the securities business with some degree of regularity. In addition to indicating that a person is "effecting transactions," soliciting securities transactions is also evidence of being "engaged in the business." 2
Based on the information in your letter and on BondGlobe's website, we believe that BondGlobe is a broker within the meaning of Section 3(a)(4) of the Exchange Act. Among other things, your letter states that BondGlobe receives a fee for communicating customer orders. Your letter also states that BondGlobe's service matches orders between its licensees, and conveys information about the matched orders to them so they may initiate clearance and settlement. BondGlobe's website further indicates that BondGlobe's system conducts auctions and reverse auctions. BondGlobe's practice of accepting fees for communicating orders, 3 along with other practices such as conducting auctions and reverse auctions, constitute broker-dealer activity.
Moreover, BondGlobe's website contains interfaces to allow persons to apply for brokerage accounts online, and to register their existing brokerage accounts with BondGlobe. Those practices contradict your assertion that "BondGlobe will not be actively involved in finding investors." BondGlobe's website also demonstrates that BondGlobe performs other functions for public customers, such as permitting public customers to check account status across multiple brokerage accounts, and to enter and modify orders. Indeed, BondGlobe's website says that with the "BondGlobe system, the Brokers can reduce the level of customer support and still provide a better investing experience to their clients" (emphasis added)--indicating that BondGlobe will perform services that broker-dealers traditionally perform for their customers. Regardless of how BondGlobe's website may interact with the websites of licensee broker-dealers, those aspects of BondGlobe's website indicate that BondGlobe directs customers to broker-dealers and that BondGlobe provides additional brokerage-type services.
Furthermore, BondGlobe's activities in bringing together the buyers and sellers of securities by matching orders may require BondGlobe to register as an exchange or to satisfy the conditions of an exemption from exchange registration, such as those in Regulation ATS (which also requires registration as a broker-dealer).
In conclusion, we believe that BondGlobe is a broker that must register with the Commission in accordance with Section 15(b) of the Exchange Act.
Very truly yours,
Catherine McGuire
Chief Counsel

1Massachusetts Financial Services, Inc. v. Securities Investor Protection Corp., 411 F. Supp. 411, 415 (D. Mass.) aff'd, 545 F.2d 754 (1st Cir. 1976), cert. denied, 431 U.S. 904 (1977). See also SEC v. National Executive Planners, Ltd., 503 F. Supp. 1066, 1073 (M.D.N.C. 1980).

2See, e.g., SEC v. Century Investment Transfer Corp., Fed. Sec. L. Rep. (CCH) ¶93,232 (S.D.N.Y., Oct. 5, 1971).

3We note that your letter cites the staff's Schwab no-action letter. Letter re: Charles Schwab & Co. (November 27, 1996). The Schwab letter addressed the situation raised by broad-based portals that would not specifically direct their operations toward the securities industry, and that would take an essentially passive role toward the interaction between the brokerage and customers, other than routing messages. In that context the portal could receive a "nominal flat fee" for each order transmitted. The staff has never extended the Schwab letter beyond that narrow context.
